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The International Treaty on Plant Genetic Resources for Food and Agriculture: Learning Module 1 

Practical Considerations for Exercise 3 
 

(to be distributed after the exercise has been completed) 

 

After this exercise, participants should be able to deal with initial issues relating to 

implementation of the International Treaty on Plant Genetic Resources for Food and 

Agriculture. 

General issues 

The Minister will need to have responses to the specific questions she has raised. The trainer 

should encourage the participants to offer advice on other issues that they might think 

important to cover.  

 Specific issues 

a. Will national legislation be required to implement the Treaty?  

Your country has national legislation dealing with access and benefit sharing. The legislation 

has been designed with the implementation of the Convention on Biodiversity (CBD) in mind 

and would not leave room for implementation of the Treaty and its multilateral system. There 

would thus be a need for new legislation creating legal space for implementation of the 

Treaty, unless under Tanenyabian law, the International Treaty on Plant Genetic Resources 

for Food and Agriculture (‘the Treaty’) is automatically implemented in national law and 

overrides previous national legislation. 

There are normally two possible approaches that could be followed in adopting national 

legislation. 

The first would be to create the necessary legal space, without necessarily setting out the 

detailed substantive steps that should be followed in implementing the Treaty. A possible 

form of wording would be the following: 

Pursuant to the obligations established by the International Treaty on Plant Genetic Resources for 

Food and Agriculture, access to and the transfer of plant genetic resources for food and agriculture of 

the crops covered by the multilateral system of the Treaty shall only be subject to the conditions set 

out in Party IV of said Treaty. 

The second approach would be to deal in more detail with the procedures to be followed in 

granting access to material under the multilateral system or, more generally, for aspects of the 

management and conservation of plant genetic resources.  

b. Collections considered to be automatically included in the multilateral system 

The Treaty provides that all plant genetic resources for food and agriculture (PGRFA) under 

the management and control of the Contracting Parties and in the public domain shall be 

automatically included in the multilateral system. 
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The expression ‘under the management’ means that a Contracting Party has the power to 

undertake acts of conservation and utilization in relation to the material: it refers to the 

capacity to determine how the material is handled and not to the legal right to dispose of the 

PGRFA. The ordinary meaning of ‘control’ in this context would focus on the legal power to 

dispose of the material. In other words, it is not sufficient that the PGRFA be ‘managed’ by a 

Contracting Party (e.g., through conservation in a genebank); It must also have the power to 

decide on the treatment to be given to such resources.
1
  

The expression ‘of the Contracting Parties’ obviously includes material held by structures of 

the central national administration, such as government departments and national genebanks. 

It may or may not cover material held by autonomous or quasi-autonomous entities normally 

considered to be part of the national plant genetic resources system. Likewise, special issues 

may arise in the case of Federal States. There is an expectation on the part of Contracting 

Parties that all such material that is not automatically included should be brought within the 

multilateral system through positive action.
2
  

The expression ‘PGRFA under the management and control of the Contracting Parties’ 

encompasses both PGRFA held in situ and that held ex situ. 

There are two possible meanings of the phrase ‘in the public domain’. One is the concept of 

public property under administrative law. The other meaning refers to material or information that 

is not subject to intellectual property rights.  We believe that the concept of ‘public domain’, as 

used in Article 11.2 of the Treaty, should be understood in the context of intellectual property law.  

PGRFA under the management and control of the Contracting Parties, and in the public 

domain, are automatically part of the multilateral system—without any declaration or 

notification—to the extent that the required conditions are met. However, the extent to which 

such material can be usefully accessed will depend on information being freely available on 

the material included in the multilateral system. 

c. Measures that the government could take to encourage the holders of other 

collections to bring their collection into the multilateral system 

There is a general expectation that all collections normally considered to be part of the 

national plant genetic resources system, whatever their precise legal status, should be in the 

multilateral system, whether automatically or through active measures taken by the 

government. Active measures could include withholding public funding from collections that 

are kept out of the multilateral system. They could also include making holders aware of the 

advantages of bringing their collections within the multilateral system. The Treaty itself 

provides that the governing body should eventually assess progress in including the plant 

genetic resources held by legal and natural persons and decide whether access shall continue 

to be facilitated to natural and legal persons that have not included their collections in the 

multilateral system. 

                                                 
1
  It should be noted that Article 11 does not refer to ‘property’, ‘ownership’ or ‘possession’ in regard to 

PGRFA. Paragraphs 2 and 3 in Article 11 refer, respectively, to ‘holders’ and those ‘who hold’. In relation to 

the resources possessed by the centres of the Consultative Group on International Agricultural Research 

(CGIAR), the term ‘held’ is also used (Article 15.1). 
2
  At its third session, the governing body of the Treaty encouraged ‘Contracting Parties, as appropriate, in 

reporting on their plant genetic resources for food and agriculture in the Multilateral System, to provide 

information on the collections of legal persons not part of the government, whom they regard as forming part 

of their national plant genetic resources systems and who are willing to make such information available’. 

  Resolution 4/2009, available on-line (accessed July 2010): 

ftp://ftp.fao.org/ag/agp/planttreaty/gb3/gb3repe.pdf. 

ftp://ftp.fao.org/ag/agp/planttreaty/gb3/gb3repe.pdf
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d. Should the government notify anyone of the material that is included in the 

multilateral system and, if so, to whom should the notification be made and in what 

form? 

The Treaty does not place any legal obligation on Contracting Parties to report on the material 

included in the multilateral system, whether automatically under Article 11.2 of the Treaty or 

voluntarily under Article 11.3. However, at its third session in June 2009, the governing body 

requested all Contracting Parties to report on their PGRFA that are automatically in the 

multilateral system in accordance with Article 11.2 of the Treaty and, in accordance with 

national capabilities, to make information on these resources available to potential users of the 

multilateral system. Such information should include the holders of the collections, the crops 

included and the total number of accessions. 

The following letter of notification could be used: 

Sample Letter of Notification of Inclusion of Material in the Multilateral System3 

To the Secretary of the International Treaty on  
Plant Genetic Resources for Food and Agriculture 

Mr. Shakeel Bhatti 
Food and Agriculture Organization of the United Nations 
Viale delle Terme di Caracalla 1 
00153 Rome, Italy 

Subject:  Notification regarding the contribution of the [name of the CP/natural or legal entity]  
  to the Multilateral System 

The International Treaty on Plant Genetic Resources for Food and Agriculture (the Treaty) has 
established a Multilateral System of Access and Benefit-sharing. 

Regarding the coverage of the Multilateral System, Article 11 specifies that the Multilateral System shall 
include all plant genetic resources for food and agriculture listed in Annex I that are under the 
management and control of the Contracting Parties and in the public domain, and that Contacting Parties 
invite other holders of the plant genetic resources for food and agriculture listed in Annex I to include 
these in the Multilateral System. 

Herewith, the [name of the CP/natural or legal person] wishes to notify to you that the following plant 
genetic resources for food and agriculture listed in Annex I and maintained in [name of the CP] have 
been included in the Multilateral System. 

1. The collections held by [name of the collection centre], [name of the country], located in XX. 
Through the website [url address] detailed data on the composition of the collection and user 
procedures to order samples are readily available. 

2. The [name of species] collection held by the [name of the collection centre] located in XX [and 
consisting of...]. The website [url address] provides access to the collection’s database. 

Germplasm held in the collections listed above will be made available to users under the conditions of 
the Standard Material Transfer Agreement of the International Treaty on Plant Genetic Resources for 
Food and Agriculture. 

 

                                                 
3
  See link provided (accessed July 2010): www.planttreaty.org/inclus_en.htm. 

http://www.planttreaty.org/inclus_en.htm
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e. Measures to promote farmers’ rights  

Measures that could be taken to promote farmers’ rights include the registration and 

protection of farmers’ varieties, measures to protect traditional knowledge from 

misappropriation, measures to ensure prior informed consent and measures to promote 

farmers’ associations. 

 


